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W

ith increasing frequency, religious congregations and ministries are facing unfamiliar
challenges. Recent months have seen a major escalation in the willingness of political and other leaders
to use cultural, political, and legal pressure against
religious groups and individuals that resist the newest manifestations of the sexual revolution. For
instance, in April 2015, The New York Times columnist Frank Bruni favorably quoted an activist urging that church leaders should be “made” to “take
homosexuality off the sin list.”1 Weeks later, former
Secretary of State Hillary Clinton said that “religious beliefs…have to be changed” where they conflict with abortion rights.2 These statements were
echoed by Time magazine columnist Mark Oppenheimer, who advocated stripping nonprofit tax status from religious organizations “that dissent” from
government policies concerning sexuality.3
The character of these challenges is new. Consider
the case of the U.S. Department of Health and Human
Services mandate (HHS mandate) requiring nearly all
insurance plans to cover contraception at no additional
cost to the insured, including several abortion-inducing drugs and devices. Despite more than 100 lawsuits involving more than 300 plaintiffs seeking relief
on religious liberty grounds, the Obama Administration has been unwilling to accommodate their concerns. This marks “the first time in American history”
that the federal government is attempting to make it
“unlawful” to “practice a well-known teaching of the
largest religions in the country,” says leading religious
liberty scholar and advocate Douglas Laycock. “This

attempt to suppress practices of the largest faiths is a
new thing in the American experience.”4
The same can be said about more recent efforts to
coerce religious groups to change their views about
human sexuality. The Supreme Court’s recent decision in Obergefell v. Hodges, which created a constitutional right to same-sex marriage, is certain to intensify challenges to religious organizations that seek
to live out their convictions on marriage, sexual ethics, and the nature of the human person. The day the
decision came down, the ACLU announced it no longer supports the federal and state Religious Freedom
Restoration Acts (RFRA), repudiating the group’s
work to enact the 1993 law, passed nearly unanimously in Congress and signed by President Bill Clinton.5
Despite these challenges, religious groups can
take steps to protect their ability to continue serving the public and operating according to their mission. While religious organizations have not asked
for these confrontations, they can choose how to
respond to them. This Special Report helps religious
congregations and ministries understand the present and emerging threats to religious liberty and
outlines practical steps they can take in response.
nn

nn

Section I illustrates some of the present and
emerging pressures on religious organizations
from government and culture.
Section II provides an overview of the religious freedom protections in federal and state constitutions
and laws—both what these laws protect and what a
1
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religious organization typically must show to qualify
for such protection. Despite recent hostility toward
some religious groups, American law and culture
still reflect a strong commitment to religious liberty.
nn

*
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Section III, the core of this Special Report, outlines a “mission audit” for religious congregations
and ministries to undertake in light of these challenging circumstances. Just as a general audit

helps an organization understand its financial
soundness, a mission audit will help a religious
organization understand how its religious convictions affect its work and how these convictions
may face conflict. The proposed mission audit
outlines the kind of practical steps religious institutions can take to avoid such conflicts, improve
their ability to claim religious liberty protections,
and prepare themselves for potential challenges.*

Disclaimer: This Special Report contains general information regarding legal matters and should not be construed or relied upon as legal
advice or legal opinion. Readers are urged to consult a qualified attorney concerning their specific questions regarding any legal matter.
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Section I: Challenges to Religious Liberty
Religious individuals’ and groups’ ability to serve
the public in a manner consistent with their convictions is under attack. What follows is by no means a
complete list of the incidents and laws that should
concern religious organizations; rather the following examples will provide a general sense of the challenges these organizations may face.6
Conditions on Nonprofit Tax Status. Of all of
the challenges religious organizations may face, none
looms larger than the possibility of losing federal or
state nonprofit tax status. In 1983, the Supreme Court
upheld the IRS’s decision to revoke Bob Jones University’s nonprofit tax status because the school’s ban
on interracial dating conflicted with an established
public policy against race-based discrimination.7 In
April 2015, as the Supreme Court heard arguments
in the Obergefell case to redefine marriage, the U.S.
Solicitor General admitted that, if the Court found a
constitutional right to same-sex marriage, the question of nonprofit tax status for religious groups that
oppose same-sex marriage was “certainly going to be
an issue.”8 Two days after the Court redefined marriage for the entire nation in Obergefell, The New York
Times religion columnist Mark Oppenheimer, writing
in Time magazine, called for an end to tax exemptions
for religious institutions that disagree with the new
public policy resulting from the decision.9
Health Care Mandates. Religious organizations may face laws that force them to provide health
care benefits that conflict with their convictions.
This list includes not only the Affordable Care Act’s
(ACA) HHS mandate, but also state contraception
and abortion mandates.
The Affordable Care Act’s HHS Mandate. Perhaps
the best known intrusion on religious liberty in recent
years has been the federal government’s requirement that nearly all health plans cover prescription
contraceptives—a category that includes drugs and
devices that prevent embryos from implanting in the
mother’s uterus, thereby ending nascent human life.10
As one of the first mandates on insurance plan coverage under the Affordable Care Act, this directive is
indicative of the kinds of ethical and moral concerns
that may arise for religious organizations as a result of
increasingly centralized decisions concerning what
insurance plans must cover.11
The mandate was promulgated by HHS under
the Affordable Care Act12 and requires group health

plans to give beneficiaries free access to all U.S. Food
and Drug Administration (FDA)-approved contraceptives, abortifacient drugs, sterilization, and related counseling.13 Failure to do so could result in monumental fines of $36,500 per beneficiary per year.14
The Administration eventually created an exemption for “religious employers,” but defined this term
so narrowly that it essentially covers only churches
and their integrated auxiliaries. The exemption does
not extend to other religious nonprofits like charitable organizations, hospitals, and schools (nor to
closely held for-profit religious employers). Religious
employers that do not qualify for the exemption are
offered a regulatory “accommodation” that many
religious organizations have found still forces them
to violate their conscience by facilitating access to
contraceptives and abortion-causing drugs.15
This unprecedented attack on religious liberty
has been met with a wave of litigation. Over 100 lawsuits have been filed against the mandate by churches, religious nonprofits, and closely held for-profit
religious employers.16 The Supreme Court upheld
the rights of two family-owned businesses in Burwell v. Hobby Lobby and has issued five orders protecting the conscience rights of nonprofits.17 These
cases are still being litigated across the country;
most expect the Supreme Court to take up one of the
nonprofit cases against the regulations and issue a
decision by the end of June 2016.
State Contraception Mandates. In addition to the
federal contraception mandate and potential future
mandates that may pose ethical and moral problems
for religious organizations, 28 states have their own
mandates that, like the federal mandate, cover drugs
and devices that cause early abortions by preventing implantation. Twenty of these laws have more
or less generous exemptions for religious employers;
the other eight have no exemption at all.18
State Abortion Mandates. The arguments lodged
in support of these contraception mandates may
also pave the way for surgical abortion mandates.19
Although Washington State has come close, no state
has passed legislation requiring group health plans
to cover surgical abortions.20 However, just as HHS
created a contraception mandate through regulations, in 2014 California’s Department of Managed
Health Care interpreted a decades-old law to require
surgical abortion coverage.21
3
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Employment Discrimination Charges. In
2012, the Supreme Court reaffirmed America’s
strong and long-standing commitment to the principle, enshrined in the First Amendment, that religious institutions have the right to select their own
leaders, free from government scrutiny.22 Yet, this
crucial freedom remains under attack. Because religious employers who make mission-related employment decisions, like other employers, are subject to
review under local anti-discrimination ordinances,
state civil rights laws, and federal laws, such organizations must be cognizant of where these policies
may conflict with their convictions. At present, 19
states and the District of Columbia have laws that
prohibit discrimination on the basis of sexual orientation and gender identity; three others cover sexual
orientation but not gender identity.23 Cities typically have their own civil rights laws, which are often
broader than applicable state laws.24
The federal employment non-discrimination law,
Title VII, prevents discrimination because of “sex,”
but does not list sexual orientation or gender identity
as protected classes.25 However, the Supreme Court
has read the term “sex” expansively, to prohibit “sex
stereotyping.”26 Under this theory, homosexual and
transgender persons have recovered damages under
Title VII when they have proven that they suffered
an adverse employment action because they do not
conform to traditional notions of what is appropriate for their biological sex.27 On July 17, 2015, the
federal Equal Employment Opportunity Commission (EEOC) announced its conclusion that Title VII
bans all discrimination on the basis of sexual orientation, even though the EEOC’s decision acknowledges that “Congress has repeatedly rejected legislation that would extend Title VII to cover sexual
orientation.”28
In recent years, the EEOC and private plaintiffs
have aggressively used Title VII to limit the rights of
religious employers.29 For example:
nn

nn
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In 2009, before the Obama Administration
implemented the HHS mandate, the EEOC said
that Belmont Abbey College, a Catholic liberal
arts school near Charlotte, North Carolina, was
guilty of sex discrimination because its employee
health plan did not cover contraceptives.30
In 2011, a Catholic school in Fort Wayne, Indiana, dismissed a junior high school language arts

teacher, Emily Herx, because she continued with
in vitro fertilization treatments after the pastor
told her this violated Church teaching and asked
her to stop. Ms. Herx alleged that this constituted sex discrimination and the EEOC agreed.
In December 2014 the jury found for Herx and
awarded her $1.9 million in damages.31
nn

In 2014, a Catholic school in Macon, Georgia, dismissed its music teacher, Flint Dollar, after he
announced on Facebook his upcoming same-sex
wedding. In March 2015 the EEOC found “reasonable cause to conclude” that this was sex discrimination under Title VII. On June 29, the
next business day after the Obergefell decision,
Mr. Dollar filed his Title VII lawsuit against the
Catholic school.32

Employment non-discrimination laws also make
it illegal to treat people differently in the terms of
their employment, such as employee benefits. In
the wake of United States v. Windsor, which struck
down the federal Defense of Marriage Act, President
Obama ordered federal agencies to recognize legally married same-sex couples wherever federal law
recognized legally married opposite-sex couples.33
Because the affected laws were written before the
definition of marriage became controversial, none
include religious exemptions related to the definition of “marriage” or “spouse.” Subsequently, the
Department of Labor required employers subject
to the Family and Medical Leave Act (FMLA) to
provide spousal benefits to persons in same-sex
marriages34 and HHS required insurance companies that offer plans covering married opposite-sex
spouses to also cover married same-sex couples.35
The federal government also governs the employer-employee relationship through the Occupational
Safety and Health Administration (OSHA). In June
2015 OSHA announced that employers must allow
transgender employees to use restrooms that correspond to their subjective gender identity.36
Housing Discrimination Charges. The federal
Fair Housing Act, like Title VII, prohibits discrimination on the basis of sex but not sexual orientation or gender identity.37 Yet, as with Title VII, the
Administration has interpreted the Fair Housing
Act to prohibit discrimination against transgender
persons.38 Religious organizations that either refuse
to make housing available to transgender persons
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or refuse to house transgender persons according to
their subjective gender identity may be subject to an
investigation by the U.S. Department of Housing and
Urban Development (HUD), forced participation in
HUD’s mediation process, or a lawsuit brought by
the Department of Justice or private parties.
Public Accommodations Discrimination
Charges. Public accommodations laws generally
state that businesses or buildings open to the public
cannot refuse to serve people because of their race,
sex, religion, national origin, or other protected class.
The addition of sexual orientation and gender identity to such non-discrimination policy at the state
and local level has been used in recent years by Lesbian, Gay, Bisexual, and Transgender (LGBT) advocates to target organizations that operate according
to their religious convictions. On July 2, less than
a week after the Obergefell decision, the commissioner of Oregon’s Bureau of Labor and Industries
ordered a Christian couple to pay $135,000 in damages because their bakery declined to create a cake
to celebrate a same-sex wedding.39 Similar charges have been brought against a florist,40 photographer,41 wedding venue,42 and reception site.43 These
creative entrepreneurs have no objection to serving
LGBT customers, but they could not in good conscience contribute their talents to a same-sex wedding celebration.
Requirements from Licensing or Accrediting Organizations. Religious organizations and
individuals may also come under pressure to act in
violation of conscience from licensing or accrediting
organizations—those that license individual professionals and those that accredit departments or organizations as a whole.
For example, Julea Ward was expelled from her
graduate counseling program at Eastern Michigan
University because her Christian faith prevents
her from affirming non-marital sexual relationships. Ms. Ward was willing to counsel gays and
lesbians as a general matter, but she wished to refer
persons seeking same-sex relationship advice to
her colleagues. In expelling Ms. Ward, the university claimed that she had violated the antidiscrimination requirement in the American Counseling
Association’s code of ethics.44
Religious colleges and universities have also
come under pressure from their accrediting bodies because of their convictions about marriage and
sexual morality:

nn

nn

nn

In 2014, Gordon College came under attack
because its student covenant bans all “sexual relations outside marriage,” including any
“homosexual practice.” Pressure from the New
England Association of Schools and Colleges led
to Gordon College undertaking “fourteen initiatives” to “enhance its support for LGBTQ [Lesbian, Gay, Bisexual, Transgender, and Queer/Questioning] students.”45
In 2009, other Christian colleges were threatened with censure from the American Philosophical Association because their school covenants
allegedly violated the Association’s nondiscrimination policy.46
On July 2, 2015, less than a week after the U.S.
Supreme Court redefined marriage across America, a Canadian court upheld a decision to deny
Trinity Western University in British Columbia
accreditation for a new law school because its
campus covenant forbids sex outside marriage,
with marriage being understood as a union of a
man and a woman.47

Similarly, the National Collegiate Athletic
Association (NCAA) has adopted a handbook that
instructs athletic programs on “how to ensure
transgender student-athletes fair, respectful, and
legal access to collegiate sports teams.”48 The handbook teaches that gender is subjective and that “all
people” must “recognize and respect the transgender person’s identification as a man or a woman.”
This is not yet a requirement but is set out by the
NCAA as a best practice. Because of the leadership
role the NCAA plays in athletics, these model policies will likely influence state high school athletic
associations as well.
Title IX Compliance. If they receive any federal funding, elementary, secondary, and post-secondary public and private schools alike are subject
to the federal nondiscrimination rules under Title
IX—even if a school merely participates in federally
subsidized school lunch or student loan programs.
Like Title VII, the text of the law only covers sex
discrimination.49 But the Department of Education
and the Department of Justice have interpreted
Title IX to cover discrimination based on “gender
identity,” including students and employees who
identify as transgender or who otherwise do not
5
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conform with traditional gender stereotypes.50
These departments hold that Title IX requires
schools to grant transgender students access to
restrooms, locker rooms, and overnight facilities
that match their subjective gender identity.51
Conditions on Government Funding. Religious organizations that receive government grants
or contracts may find that new and emerging conditions on such funding require them to stop making
distinctions based on sexual orientation or marital
status—both in whom they employ and what services they provide.
In 2014, the federal government signed an executive order that bans faith-based organizations that
receive federal contracts from discriminating on the
basis of sexual orientation or gender identity. Under
the rule, faith-based agencies are denied the right to
make employment decisions that reflect their religious commitments and must extend benefits to
same-sex spouses.52 At the end of May 2015, reports
surfaced that the White House might be in the process of expanding this policy from the relatively
small group of federal contracts to the much larger
world of federal grants.53 More recently, a coalition
wrote a letter asking President Obama to direct the
Attorney General to instruct the Department of Justice Office of Legal Counsel to review and reconsider
its memorandum that protects faith-based hiring by
federal contractors and grant recipients.54
Other requirements at the state and federal level
may require grant or contract recipients to provide services that violate religious convictions. For
instance, in 2011 HHS ended a $2.5 million grant to
the U.S. Conference of Catholic Bishops (USCCB) to
help human-trafficking victims because the bishops’
program would not offer or refer for artificial contraceptives, sterilization, or abortions.55 As of June 24,
2015, groups that receive federal funding to aid refugees must also help them access emergency contraceptives and abortions. They may not house boys and girls
based on their “physical anatomy” but must take into
account their expressed gender identity.56 Although
religious groups like the USCCB and World Relief
resettle the majority of refugees entering the United
States each year, these new regulations contain no religious or moral exceptions.57 Similar requirements at
the state or local level have forced religious organizations to lose contracts or licenses to provide adoption
and/or foster care services in Boston, San Francisco,
Illinois, and Washington, DC.58
6

Conditions on Private Funding. Religious
organizations may also lose funding from private
sources such as charitable foundations and corporate nonprofit discounts. A number of foundations
already prohibit grants to groups that make faithbased distinctions on the basis of sexual orientation.59 Similarly, Google and Microsoft offer free
or heavily discounted services to nonprofits, but
exclude any 501(c)(3) that takes sexual orientation or
gender identity into account in hiring or benefits.60
Narrowing Exemptions for Religious Organizations. Other religious organizations may see their
circumstances change as existing religious exemptions are narrowed. In the Hosanna-Tabor case, the
EEOC argued that a church should lose its religious
liberty protections as soon as it “decide[s] to open its
doors to the public to provide [a] socially beneficial
service,” like “educating children” “for a fee.”61 Elsewhere, the government argued that religious organizations have no more First Amendment protections
than “a labor union or a social club.”62
Although the Supreme Court rejected these arguments in Hosanna-Tabor, they are indicative of ongoing efforts to shrink the sphere in which religious
organizations are able to operate according to their
own convictions. For example, the Obergefell decision only offered that religious groups retain the
right to “advocate” and “teach” that “same-sex marriage should not be condoned.”63 As Chief Justice
Roberts noted in dissent, the Obergefell decision
“ominously” omits the freedom to “exercise” religion, the right guaranteed in the text of the First
Amendment.64
Another exemption currently under attack is the
rule that exempts “church plans” from federal laws
that regulate health insurance plans and pension
plans.65 The purpose of this exemption is to avoid
the entanglement between state and church the
Establishment Clause prohibits.66 In recent years,
plaintiffs have attacked Catholic hospitals, arguing
that their pension plans do not have a close enough
connection to a church or that the hospitals are
not Catholic enough to qualify for the “church plan”
exemption.67 Losing these suits would have devastating consequences for religious hospitals.
Additional Areas of Concern. Finally, religious
organizations may face increasing pressure and bad
publicity from corporate boycotts and other public campaigns. Earlier this year, civic leaders in San
Francisco took issue with the Catholic Church after
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Archbishop Salvatore Cordileone published a new
document intended for the faculty handbooks of the
four archdiocesan high schools. The document summarized Catholic moral teaching on a range of issues
and asked faculty to “avoid fostering confusion
among the faithful and any dilution of the schools’
primary Catholic mission.”68 This modest statement
was grossly distorted in the press and was met with
outrage from some parents, prominent local Catholics,69 and city70 and state legislators.71
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Section II: Religious Liberty Protections
While the challenges facing churches and religious organizations are daunting, America was built
on an unparalleled commitment to religious liberty.72 That commitment continues to live in constitutional guarantees, broad religious liberty statutes,
and specific exemptions found in a number of laws.
This section provides a brief overview of the most
important of these protections.
U.S. Constitutional Protections for Religious Organizations. This nation’s commitment
to religious liberty is found most readily in the First
Amendment to the United States Constitution.
First Amendment Free Exercise Clause. The First
Amendment commands that Congress shall not
“prohibit[] the free exercise” of religion. As currently
interpreted by the Supreme Court, this guarantee
protects religious individuals and organizations
from laws that are not neutral or generally applicable—for example, laws that entail a system of discretionary and individualized assessments (like zoning
or unemployment compensation laws), or allow for
secular, but not religious, exemptions, or laws that
are selectively enforced.73 In such instances, a law
may not substantially burden religion, unless the
government proves that it is pursuing a compelling
interest that cannot be accomplished through any
less restrictive means.74 Additionally, it is not permissible under the Constitution to pass laws that
discriminate against religion.
Free exercise of religion is further protected by
federal and, where applicable, state Religious Freedom Restoration Acts, or RFRA laws. These laws are
discussed later in this section.
First Amendment Establishment Clause. The First
Amendment’s Establishment Clause does more
than prevent the government from setting up an
official religion; it also means the government cannot regulate the activities of religious organizations or make legislative distinctions among them
if doing so “entail[s] intrusive governmental judgments regarding matters of religious belief and practice.”75 “The clearest command of the Establishment
Clause is that one religious denomination cannot be
officially preferred over another.”76 Religious organizations may be able to claim protection on the
basis of the Establishment Clause if the government
denies them an exemption available to other religious organizations, either because the distinction

unconstitutionally prefers some religious groups
over others, or because it unconstitutionally entangles the government with religious doctrine or the
organization’s religious views.
A good example of such a case is Colorado Christian
University v. Weaver, which challenged a state scholarship program that was closed to students at “pervasively sectarian” colleges and universities.77 A federal
court of appeals found the program unconstitutional
for two reasons. First, the program expressly discriminated between religious schools and “pervasively”
religious schools. Second, this distinction forced Colorado officials to make “intrusive judgments regarding contested questions of religious belief or practice,”
something courts are both ill-equipped and constitutionally prohibited from doing.
First Amendment Church Autonomy Doctrine
(Including Ministerial Exception). The Doctrine of
Church Autonomy derives from both the Free Exercise and Establishment Clauses.78 This doctrine
“acknowledges the existence of an arena of discourse,
activity, commitment, and organization for the
ordering of life over which the state has no authority.”79 It “radiates…a spirit of freedom for religious
organizations,…to decide for themselves, free from
state interference, matters of church government as
well as those of faith and doctrine.”80
The Church Autonomy Doctrine protects a religious body’s right to control its membership,81 its
speech,82 and its leaders. This last category is called
the Ministerial Exception and was the subject of the
recent Hosanna-Tabor case, in which the Supreme
Court agreed unanimously that the government cannot interfere with a religious organization’s ability
to make employment decisions about its ministerial
employees.83
There is no clear test for what counts as a ministerial employee. In Hosanna-Tabor, the Supreme
Court held that the exemption applied to a Lutheran
school’s decision to terminate the contract of a teacher with religious responsibilities.84 Shortly after
Hosanna-Tabor, the Fifth Circuit Court of Appeals
determined that a Catholic parish had the discretion
to decide who can fill its music director position.85
In early 2015, the Sixth Circuit held that a “spiritual
director” with InterVarsity Christian Fellowship, an
outreach ministry to college and university students,
also counted as a ministerial employee.86
9
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First Amendment Freedom of Association. The First
Amendment also protects “expressive associations,”
groups of individuals who gather to exercise their
right to free speech, religious worship, or petition the
government.87 The touchstone “expressive associations” case is Boy Scouts of America v. Dale, where the
Supreme Court upheld the Boy Scouts of America’s
right to select leaders that model its code of values,
even when the Scouts’ criteria conflicted with New
Jersey’s anti-discrimination law.88 The case arose
when the Boy Scouts revoked James Dale’s membership after it “learned that he is an avowed homosexual and gay rights activist.”89 Because the Boy Scouts
believed that “homosexual conduct is inconsistent
with the values it seeks to instill” it decided that Dale
would not properly model the Scouts’ beliefs and
could therefore not be a scoutmaster.90
The Court found that the Boy Scouts was an “expressive association.” The key issue in the case was whether
the “forced inclusion of Dale” “would significantly burden the Boy Scouts’ desire not to ‘promote homosexual
conduct as a legitimate form of behavior.’”91
Expressive association cases typically turn on
the court’s impression of the nature of the group at
issue. If a court finds that a group is mainly a commercial organization that offers members networking opportunities, the court will find it is not an
expressive association. It was for such reasons that
the Court held that organizations with few meaningful membership qualifications, like the Jaycees
and Rotary Club, had to accept female members.92
On the other hand, the Court found the Boy Scouts
was an expressive association because it was primarily involved in transmitting values and forming
its members. As such, the Court deferred to the Boy
Scouts’ judgment that forcing them to appoint Dale
as a scoutmaster would significantly impair its ability to carry on First Amendment activities.93
State Constitutional Provisions. State constitutions also offer protections for religious organizations. At the time Congress adopted the First
Amendment to the U.S. Constitution, all but one of
the states already protected free exercise in their
constitutions.94 Many state courts interpret their
constitutional provisions in lockstep with the
Supreme Court’s decisions concerning the First
Amendment. Others offer more liberty to religious
organizations than the federal constitution.95
Statutory Protections for Religious Liberty.
In recent years, Congress and state legislatures have
10

buttressed constitutional free exercise protections
with general statutes that offer additional protections. The most important of these are the federal
and state RFRA laws.
Federal Religious Freedom Restoration Act. Congress passed the original RFRA in 1993 in response
to Employment Division v. Smith, 494 U.S. 872, 879
(1990), after Congress found that the Supreme Court
had “virtually eliminated the requirement that the
government justify burdens on religious exercise
imposed by laws neutral toward religion.”96
The RFRA was passed with overwhelming bipartisan support. It was introduced by Representative
Charles Schumer (D–NY) in the U.S. House, where
it passed unanimously, and sponsored by Senator
Edward Kennedy (D–MA) in the U.S. Senate, where
it passed 97–3.97 At the signing ceremony, President
Clinton affirmed religious freedom as “perhaps the
most precious of all American liberties.” The law, he
said, “affirm[s] the historic role that people of faith
have played in the history of this country” and “reestablishes a standard that better protects all Americans of all faiths in the exercise of their religion in a
way that I am convinced is far more consistent with
the intent of the Founders of this Nation than the
Supreme Court decision [in Employment Division v.
Smith].” The RFRA “honor[s] the principle that our
laws and institutions should not impede or hinder
but rather should protect and preserve fundamental
religious liberties.”98
In President Clinton’s words, the RFRA says
that “the Government should be held to a very high
level of proof before it interferes with someone’s
free exercise of religion…. We believe strongly that
we can never, we can never be too vigilant in this
work.”99 Once a religious individual or organization
shows that the challenged law or regulation substantially burdens religious exercise, the government must prove two things. First, the government
must show that applying this law to the religious
individual or organization advances a “compelling
governmental interest.” Second, the government
must prove that it is advancing that interest in the
“least restrictive means.”100 This standard is known
as “strict scrutiny.”
The Supreme Court has applied the RFRA strict
scrutiny test in two recent cases. In Hobby Lobby,101
the Court upheld the rights of a Christian for-profit
business against the HHS mandate. This case made
clear that religious employers do not lose RFRA
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protection simply because they operate under a corporate form. In Holt v. Hobbs,102 the court upheld a
Muslim prisoner’s right to grow a short beard.103
State Religious Freedom Restoration Acts. Shortly after Congress passed the federal RFRA in 1993,
states began passing similar statutes to provide
the same religious liberty protections with regard
to state and local laws.104 Twenty-one states have
passed RFRA statutes, including Indiana and
Arkansas in 2015.105 Twelve other states provide the
same protections through a court’s interpretation of
the state constitution.106
Contrary to much of the reporting in recent
months, neither the federal nor state RFRAs determine whether religious liberty arguments will win
in any given case. Like the federal law, state RFRAs
merely guarantee all citizens and organizations the
right to raise a religious liberty claim or defense and
tell courts what standard to apply when considering them.
Specific Religious Liberty Exemptions. In
addition to the broad constitutional and statutory
religious liberty protections outlined above, many
statutes and regulations contain their own carveouts for religious organizations. One scholar estimated that there were 2,000 religious exemptions or
accommodations in state and federal law in 1992.107
These exemptions are efforts to fine-tune a law
(passed by Congress or a state legislature) or regulation (promulgated by an agency of federal or state
government), and they grant religious individuals or
organizations exemptions in particular instances.
These exemptions are typically passed in connection with the law they reference, or issued in regulations pursuant to it. The examples below show the
types of places these exemptions may appear, as well
as how the standards for exempting an individual or
organization vary in each instance. In other words,
it is very important to research the law and regulations covering an activity to identify exemptions for
which an organization may qualify.
“Religious Employer” Exemption from Health Care
Mandate. The “religious employer” exemption to
the HHS mandate under the Affordable Care Act
is unusually narrow. Many religious organizations
will find they do not qualify for the exemption, but
it is worth mentioning since it pertains to an issue
currently facing religious groups. It borrows a definition found in the Internal Revenue Code, which
says that “churches, their integrated auxiliaries, and

conventions or associations of churches, as well as
to the exclusively religious activities of any religious
order” do not need to file IRS Form 990.108
The original exemption HHS proposed, however,
was actually even narrower. As announced in 2012,
it extended only to those entities identified above
that also: (1) had the inculcation of religious values
as their purpose; (2) primarily employed persons
who share their religious tenets; and (3) primarily
served persons who share their religious tenets.109
Critics noticed that this definition was so narrow
that Billy Graham, Mother Teresa, and Jesus Christ
himself would not qualify as “religious employers.”
Although HHS officials eventually backed off
these additional requirements, these factors are
still used to define religious employers in some other
instances. The exact same test is used to define a
religious employer under a California contraception mandate110 while laws in North Carolina111 and
Arkansas112 use similar criteria.
Title VII’s “Religious Organization” Exemption.
As illustrated in Section I, the EEOC and private
parties have, in recent years, aggressively used Title
VII, the federal employment non-discrimination
law, against religious organizations. These cases
typically charge that expecting employees to believe
and model a religious employer’s moral teachings
amounts to sex discrimination. In light of Obergefell
and other similar cultural and legal trends, it is crucial that religious employers understand Title VII’s
“religious organization” exemption.113
To qualify for the exemption, the employer must
prove that it is “a religious corporation, association,
educational institution, or society.” In 2007, the
Third Circuit Court of Appeals held that a Jewish
community center qualified for the exemption.114
In 2011, the Ninth Circuit held that World Vision, a
large Christian humanitarian organization, also
qualified for the exemption.115 While there are some
differences between the Third Circuit and the Ninth
Circuit’s tests, the core inquiry is still the same:
Courts look first to the organization’s corporate documents—articles of incorporation, bylaws, mission
statement, and similar documents—for references
to the group’s religious purpose, beliefs, and mission. Second, courts look to the organization’s activities to see if they are consistent with and in furtherance of its religious purpose. Third, courts focus on
how the organization expresses itself—to the outside
world and to its own employees.
11
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The exemption does not excuse the employer
from Title VII entirely; it merely says religious organizations can take religion into account when selecting someone for a job that involves work connected
with the organization’s religious mission.116 Because
Title VII defines “religion” broadly, this exemption
allows a qualifying religious organization to evaluate employees based not only on what they believe,
but also whether they act in conformity with those
beliefs. Applying this exemption, courts have upheld
the right of a parish to dismiss an employee for failing to have her marriage canonically validated117 and
the right of a religious college to dismiss an employee whose sexual conduct did not uphold the school’s
mission and who was ordained in a church whose
“views on homosexuality were inconsistent” with
the college’s convictions.118
Courts have generally found that this exemption
does not allow religious entities to discriminate on
the basis of the other categories mentioned in Title
VII: race, color, national origin, and sex.119 This is
extremely important, as those bringing lawsuits
against a faith-based organization have in some
cases argued that employment decisions based on
religious grounds really amount to sex (including gender stereotype) discrimination. Religious
employers will typically not benefit from the exemption unless they can rebut the charge of sex discrimination by showing that they interpret (or, even better, have applied) a morality clause evenhandedly.
As one court put it, “Requiring a religious employer
to explain why it has treated two employees who
have committed essentially the same offense differently poses no threat to the employer’s ability to create and maintain communities of the faithful.”120
Title VII’s “Bona Fide Occupational Qualification”
Exemption. Separate from the “religious organization”
exemption,” Title VII allows any employer to take
religion or sex into account in hiring if that criterion
“is a bona fide occupational qualification reasonably
necessary to the normal operation of that particular
business or enterprise.”121 This is known as the bona
fide occupational qualification (BFOQ) exemption.
Although this exemption is theoretically available to
any employer, the Supreme Court has cautioned that
it is “meant to be an extremely narrow exception to
the general prohibition on the basis of sex.”122
To secure the BFOQ exemption, the employer must
successfully argue that the religion or sex-based job
qualification relates to the “essence” or the “central
12

mission” of the employer’s business.123 The BFOQ
exemption does not apply organization-wide but only
to the particular position at issue.124
Title VII and Title IX Exemptions for Schools “Controlled” by a Religious Organization. Title VII also
gives schools the right to “hire and employ employees of a particular religion” if it qualifies in one of
two ways. The first qualification category is being
“owned, supported, controlled, or managed,” “in
whole or in substantial part,” “by a particular religion or by a particular religious corporation, association, or society.”125 The second qualification category is having a curriculum that “is directed toward
the propagation of a particular religion.”126
A similar but narrower exemption is echoed
in Title IX of the federal civil rights act.127 Just as
the law recognizes that a church has the right to
reserve some positions for men or women, Title IX
recognizes that religious schools have the right to
educate students in light of their teachings and to
expect students to follow the school’s religion-based
moral standards.
In order to claim the Title IX exemption, a school
must file a statement with the Department of Education’s Office of Civil Rights. Regulations require, first,
the statement must demonstrate that the school is
controlled by an outside religious organization.128
Second, the letter must identify specific Title IX provisions and explain how these provisions “conflict
with a specific tenet of the religious organization.”129
Exemptions from Public Accommodations
Laws. Public accommodations laws generally state
that places open to the public cannot refuse to serve
someone based on race, sex, religion, or other protected class. These laws generally do not apply to religious activities. The federal public accommodations
law does not affect religious nonprofit organizations
because it only applies to inns, restaurants, and entertainment venues.130 Similarly, California’s law does
not disturb religious nonprofit organizations because
it only applies to “business establishments.”131
Other public accommodations laws are broader
but come with exemptions that apply to most religious nonprofit organizations. For example, Connecticut’s law bars discrimination in “any establishment which caters or offers its services or facilities
or goods to the general public,” but does not apply
to “private organizations.”132 New Mexico’s law
is similarly broad but does not “bar any religious
denominational institution or organization that is
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operated, supervised or controlled by” a denomination from limiting admission or giving preference to
persons of the same religion.133 It also recognizes a
religious institution’s right to “impos[e] discriminatory employment or renting practices that are based
upon sexual orientation or gender identity.”134
Aside from these specific exemptions, religious
organizations can avoid triggering public accommodations laws by limiting their services to only coreligionists. For example, a church that allows only
its members to reserve the fellowship hall has not
offered that service to the general public.
Higher Education Opportunity Act Protection. The 2008 Higher Education Opportunity Act
includes a provision that protects religious schools
from accrediting agencies that might try to force
religious schools to, for example, rescind rules that
prohibit sex outside marriage, understood as the
union of one man and one woman. The law requires
the U.S. Department of Education to revoke the
recognition of any accrediting agency that does not
“respect the stated religious missions of religious colleges and universities.”135 Recognition by the Department of Education is critical for accrediting agencies
because without it member schools would not have
access to federal funds. Religious colleges have used
this provision to powerful effect in several disputes
where their accrediting agencies were pressuring
them to abandon their efforts to establish a campus
community that reflects their religious calling.
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Section III: Mission Audit
As this summary has demonstrated, many religious organizations are finding it increasingly difficult to operate according to their mission and convictions. America’s commitment to religious liberty
remains strong, but there are ongoing efforts to force
religious organizations to abandon their convictions
and conform to new moral norms.
In light of the present situation, it is imperative
that religious organizations undertake a “mission
audit” to help them understand where they are likely to face challenges and to ensure that they review
and strengthen their capacity to protect their freedom to minister and work in accordance with their
faith. While an audit must be tailored to the particular entity, every mission audit will involve three
basic steps. The audit offers a religious organization
the opportunity to:
1.

Evaluate how well its documents and operations reflect its religious mission. By identifying its core convictions and performing an
internal review, a group can see whether these
convictions are adequately expressed in its corporate documents, employment-related policies
and practices, and in how it engages the public.

2. Identify the specific pressures it is likely to
face from local, state, and federal laws and
regulations, as well as from other sources.
3. Make strategic decisions to protect the
organization’s mission in light of the context described above. Some conflicts can be
avoided. In other cases, religious organizations
may seek to improve their ability to qualify
for religious exemptions. Finally, each organization must soberly plan for what it will do if
and when it faces challenges based on its religious convictions.
This report provides faith-based groups with a
broad overview of what an individualized mission
audit should cover. It should not be construed as
legal advice. Readers are urged to consult a qualified
attorney concerning their specific questions regarding any legal matter.
Each group will need to take into account the
challenges in its locality, as well as the religious

liberty provisions specific to the organization type
and location. Given these conditions, this section
proposes an organizational audit to evaluate how
the group’s beliefs are expressed in policy. The audit
outlined below is a sizable undertaking, but such
planning is necessary as a matter of stewardship and
prudent leadership.
Step One: Evaluate how well the organization’s documents and operations reflect its religious mission. At the outset, each religious organization must clarify its core mission and convictions,
identify which employees must follow its religious
convictions, and examine its internal documents
and policies.
Clarify the Organization’s Core Mission and Convictions. In light of the growing pressures on religious organizations, a clear understanding of mission and convictions is essential. Each group should
take time now to sharpen statements about what it
is and what it stands for, focusing primarily on what
it believes the organization is called to be and who it
is called to serve.
Leadership should begin this process by identifying the religious organization’s mission statement
and religious convictions, specifically considering
the flashpoints mentioned in the next section. Leadership should then do the same with the organization’s activities, specifically identifying those areas
most likely to come under attack.
Clarify the Organization’s Expectations of Its
Employees. As noted in Section II, the U.S. Constitution and employment non-discrimination laws
recognize that religious organizations, in order to
carry out their missions and live out their convictions, must be free to fill certain positions based on
religious criteria. In view of this, each religious organization will need to discern its employment needs.
Such a decision ought to reflect the organization’s understanding of its mission. Take, for example, two religious schools. One school might decide
that only administrators and religion teachers need
to embrace the school’s faith. A second school, however, might understand its calling and its duty to
students and parents very differently. As such, that
school might decide that each teacher must serve
as a model of faith for students, as each might be
approached by students for counsel or prayer. The
school might also discern that it cannot create a
15
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vibrant, faithful community unless every employee
embraces the school’s religious vision and participates in times of prayer and worship. Both models
are valid under existing law. The important thing is
that each employer decides what its needs are, and
be able to articulate these requirements in terms of
its religious beliefs and calling.
Many organizations will find that they have
some criteria that apply to a small number of positions and other criteria that apply to all employees.
For example, many religious organizations require
that leaders and teachers be trained in theology or
approved by a religious body.136 While other employees may not have to have a theology degree, religious
organizations often have expectations, regarding
either faith or moral behavior, that apply to most or
all employees.137
Review the Organization’s Documents. Having clarified its convictions, the religious organization is now ready to undertake a review of its policies
and other documents. In examining the organization’s documents, leaders should look to see not only
whether the group’s moral convictions are expressed
but also whether these convictions are rooted in a
religious worldview. If these connections are not
made clear, authorities may be skeptical that moral
strictures flow from religious beliefs rather than
mere convention or bias. Substantiating a religious
identity and demonstrating that a moral stance is
integral to the organization requires showing that
these convictions are part of the fabric of the organization. It is prudent to write these convictions into
organizational documents before a dispute arises.
Review Corporate Documents. The best place to
begin such a review is with the organization’s governing documents: articles of incorporation, bylaws,
mission statement, and related documents. Do
these documents clearly establish the entity’s religious character?
Religious organizations should consider the
example of Hobby Lobby, whose corporate documents clarify its religious identity. Hobby Lobby’s
official statement of purpose commits the company
to “[h]onoring the Lord in all we do by operating the
company in a manner consistent with Biblical principles.” In order to sit on the board of Hobby Lobby’s
management trust, one must sign a Statement of
Faith and agree to “honor God with all that has been
entrusted” to the company and to “use the Green
family assets to create, support, and leverage the
16

efforts of Christian ministries.”138 In view of these
facts, only two Supreme Court justices denied that
Hobby Lobby had a religious identity when its challenge to the HHS mandate came.139 Every religious
organization should strive for this level of clarity.
In reviewing corporate documents, consider
whether the organization’s powers and purposes are limited to those consistent with its religious doctrine and values. Must a majority of the
directors be of the same faith? If the organization
comes out of a particular religious tradition, does
a denomination, religious body, or other authoritative body have a say in how it is run? Does it have a
veto over certain decisions or reserve the power to
appoint officers or board members? Are there religious requirements for executive officers? Are net
assets, upon dissolution, required to go to another
religious entity? The more corporate documents
reference and bind the entity to religious standards,
the easier it will be for others to recognize the organization as religious.
Review Human Resources Policies and Practices.
Religious organizations should also review their
human resources documents and procedures. This
will include handbooks, employment agreements,
policies, selection materials, and broader practices
speaking to how an organization treats and evaluates its employees.
As explained above, religious organizations
will typically decide that some and sometimes all
employees must affirm and agree to live consistently with the organization’s religious convictions. For
any such position, the organization should review
employment-related documents to ensure they
explain the reason behind the religious requirement.
If the position is crucial to the ministry’s leadership
or if the position involves inculcating religious values, these expectations and requirements must be
stated clearly in internal documents and in documents shared with the employee.
Religious organizations may also have a general
set of expectations that apply to all employees. Some
employers simply require that employees affirm certain religious beliefs. For example, in the World Vision
case discussed earlier, the Ninth Circuit upheld the
organization’s right to require that all employees
share the organization’s belief that “Jesus Christ is
God and is a member of the Trinity.”140 Some groups
expect that employees will model and support religious values at all times, including outside business
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hours. For example, Calvin College requires its faculty to be “active members in good standing of a congregation in the Christian Reformed Church” or a
similar denomination and expects them to place their
children in private Christian schools.141 Other religious employers do not have religious qualifications
per se, but instead require that employees broadly
support the organization’s mission and values. For
example, the University of Notre Dame expects that
faculty and staff will “[u]nderstand[], accept[], and
support[] the Catholic mission of the University and
foster[] values consistent with that mission.”142
Expectations or requirements that apply to all
employees will typically appear in an employee handbook or in a separate document, often called a morals
or morality clause. Religious organizations should
look to see whether these standards are stated and
whether they are connected to the organization’s religious identity and values. More generally, employers
should ask whether these standards are integrated
into the organization’s job descriptions and performance reviews. An employer should be able to show
that these standards reflect the organization’s actual
expectations of its employees. That generally means
the employer should have a means for deciding
whether its standards have been violated as well as a
consistent way of responding to violations.
The internal review should also consider the
organization’s non-discrimination policy, typically
found in the employee handbook. Instead of merely cut-and-pasting some general language, religious
employers should craft a statement that accurately
reflects their practices and convictions. If a religious
employer uses religion as a factor for some positions
or reserves certain positions for men or women, its
non-discrimination statement should not state otherwise. A non-discrimination statement is also a
good opportunity to express a religious employer’s
commitment, rooted in religious texts or doctrines,
to treating its employees fairly.
Finally, the human resources review should
examine agreements and documents related to
employee benefits and leave programs, particularly where these benefits are available based on family structure or spousal and parental relationships.
As explained in Section II, many state and federal
rules already require that employers treat samesex domestic partners as spouses. These requirements will certainly grow in light of the Obergefell
decision. Step three of the mission audit will help

employers address conflicts between these employment laws and regulations and a religious employer’s convictions.
Identify Issues Related to the Organization’s Ministries or Activities. So far, the mission audit has
focused on a religious organization’s internal documents. The review should also consider the organization’s relationship with those it serves and with
the public at large.
nn

nn

nn

nn

Facility use policies. Many religious organizations make their facilities available to others,
including church halls, sleeping facilities, retreat
centers, camps, and dormitories. Organizations
should review policies and related documents
for these facilities. Whether or not facilities are
made available to individuals or groups unrelated to the religious organization, every organization should have rules and safeguards in place to
ensure that its facilities are used in ways that are
consistent with its convictions and with its religious mission.
Gender identity issues. Schools in particular need to review policies for bathrooms, locker
rooms, dressing rooms, showers, and sleeping
facilities as they relate to gender identity issues.
Volunteer criteria. Many religious organizations rely on volunteers to help provide services, or to help lead programs. Beyond the sexual
abuse and reporting issues discussed in the next
paragraph, each organization should be clear on
its criteria for volunteers. Most organizations
have some sort of screening or interview process
for volunteers. This may involve confirming that
the volunteer is a church member or otherwise
shares the organization’s religious faith.
Sexual abuse policies. While not a religious liberty issue in itself, religious organizations must
take affirmative steps to make sure they have
strong policies in place to help prevent sexual
abuse, and to make sure any abuse is promptly
reported. Religious organizations should examine how they screen and train staff and volunteers who interact with children. The organization should also have clear reporting procedures
that comply with applicable laws and that are
familiar to its employees and volunteers.
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Step Two: Identify Pressures. Having completed the internal review, every religious organization should undertake a careful inventory of applicable laws, regulations, and other obligations. This
will be different for every organization based on a
myriad of factors including its location, its activities,
and how it receives its funding.
Identify Actual and Potential Conflicts. Section I
of this Special Report provides an overview of areas
where religious organizations are likely to face conflicts between their convictions and new public policy. This is a good starting point, but every organization should go further to understand the full range
of federal, state, and local laws and regulations that
may restrict its ability to operate according to mission. Any such survey should start with a review of
the following areas, where religious organizations
tend to face the most conflicts: state and local laws
regarding employment, housing, and public accommodations discrimination; and other state and local
laws that relate to discrimination on the basis of sex,
pregnancy, and LGBT status.
Organizations should also look for other laws and
regulations that apply to their specific activities or
ministries. A number of national and state-based
organizations track such federal, state, and local
laws. Appendix A includes a partial list of groups
that can provide more information.
Identify the Catalyst for Action. A thorough survey will not only identify such public policies but
will also note how these rules are enforced. In many
instances, the catalyst for a conflict is an individual
or group that decides to file a civil rights complaint
with a government administrative agency. That
agency may have the power to issue fines, order compensation, or mandate other consequences itself. In
other instances, the agency may conduct an investigation and attempt to mediate the conflict before
the complainant can file suit in court. Religious
organizations should also be aware of the potential
consequences of any violation—whether intrusive
investigations, damages (actual and punitive), civil
penalties, mandatory training, forced policy changes, and continuing oversight from a government or
civil rights agency.
Identify Relevant Outside Organizations with Oversight. Some religious organizations or their employees may depend on licensing, accrediting, or similar approval from outside bodies. The mission audit
should identify all such entities relevant to the religious
18

organization and review each entity’s standards to
see whether they forbid distinctions the organization
believes it must make as a matter of religious principle.
Many programs or ministries operated by religious organizations are subject to oversight from
private organizations or government agencies.
Licensure or accreditation is generally required for
schools, health care institutions, and groups that
participate in activities such as athletic leagues,
child care, food preparation, and child placement.
Individual professionals may also be subject to
licensure and professional codes of conduct. An
audit should identify all personnel who are licensed
professionals and examine their respective codes of
professional conduct or licensing requirements.
In each instance, the religious organization
should try to understand what current rules require,
how they are enforced, how and when they could
change, and the organization’s opportunities to
shape any of these factors.
Identify Funding Sources. Many religious groups
rely on donations from individuals or grants from
foundations. Some may receive discounted services
from private companies (e.g., software licenses); others may receive government grants. Groups involved
with foster care or other social services may depend
on a contractual arrangement with the government.
In each instance, religious organizations should
understand the terms of these agreements and how
these terms may change.
Religious organizations should be aware of how
reliant they are on various funding sources. Groups
should consider what they will do if presented with a
potential loss of such funding and what they can do
now to diversify their sources of support. The possibility of losing a government contract—such as that
faced by religious adoption agencies in Illinois143—
may lead a group to take steps in coalition with others to avert a public policy outcome that would force
them out of a particular ministry.
Step Three: Make Strategic Decisions to Protect the Organization’s Mission. The first two
steps of the mission audit give religious organizations
a strong sense of where they stand. In this final step
of the process, a religious organization should identify and implement strategies to help it continue to
pursue its mission despite the present and emerging
threats to religious liberty.
Identify Obstacles That Can Be Avoided. Some
conflicts can be avoided in one way or another. This
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section offers a few ways religious organizations may
consider avoiding confrontations without violating
their convictions.
Eliminate Unnecessary Conflicts. Some conflicts
between a religious organization’s practices and
public policy standards are not compelled by its
faith or are not necessary to its mission. While it is
one thing for a religious organization to be coerced
into violating its conscience, it is another for a religious organization to thoughtfully and prayerfully
decide that it need not seek an accommodation to
a law.
For example, a religious charity may decide that,
aside from top leadership positions, it does not need
its employees or its volunteers to adhere to specific
religious criteria. For decades, people from around
the world have been inspired by Mother Teresa to
serve “the poorest of the poor” alongside the Missionaries of Charity. Volunteers are welcome to the
work regardless of their background or religious
affiliation, and few would dare suggest that Mother
Teresa’s order is less Christian as a result because of
its already strong religious identity.
This is not to suggest that religious organizations should make concessions to the increasingly
hostile public policy environment. Decisions should
be made on the basis of the group’s convictions and
mission. As noted above, the Ninth Circuit recently
confirmed that World Vision has the right to require
each of its employees to affirm basic Christian doctrines. That said, some religious groups may find
that the mission audit presents a good occasion for
reassessing employment needs. A religious organization should be able to speak with conviction and
specificity as to why it needs a religious exemption.
Groups that have a hard time expressing why they
cannot comply with a general expectation should
also consider whether they may have overestimated
their mission-specific needs.
Find Creative Solutions. Religious organizations
should also look for ways to comply with seemingly
problematic public policy without violating their
convictions. When San Francisco passed a law in
1996 requiring groups with city contracts to extend
spousal benefits to domestic partners, religious leaders were concerned. Cardinal William Levada, then
serving as Archbishop of San Francisco, believed the
law “force[d] our Catholic agencies to create internal
policies that recognize domestic partnerships as a
category equivalent to marriage.”144

Upon further reflection, however, Cardinal
Levada found a creative solution that allowed the
Archdiocese to comply with the law without violating its conscience. Under the Levada solution, the
Archdiocese allowed each employee to “designate
another member of the household to receive benefits,” regardless of whether this person was the
employee’s sister, friend, spouse, or domestic partner. “We would know no more or no less about the
employee’s relationship with that person than we
typically know about a designated life insurance
beneficiary.”145 By decoupling benefits from marriage status, the Levada solution complied with the
law without having to equate domestic partnerships
with marriage in internal policy.
Such an approach is a model for religious organizations to keep in mind for some situations as they
confront new laws that challenge their convictions.
Identify Peripheral Activities. The mission audit
should also help religious organizations distinguish
between core and peripheral activities. To take an
easy example, a synagogue could not stop performing wedding ceremonies, but it could stop renting out
its hall to neighborhood groups. Identifying peripheral activities and services can help a religious organization identify viable options if it confronts a public accommodations charge. In some instances, it
may make more sense to stop a challenged activity
than to divert resources from ministry to litigation.
Be Wary of Dependence on Government Funding.
Charitable organizations dependent on government
contracts or grants may soon face circumstances
requiring them to engage in activity that violates
their convictions as a condition of continued funding. Religious organizations whose activities are
deeply entangled with government funding should
give careful thought to what they would do if the conditions on such funds became unacceptable. Religious schools like Grove City College and Wyoming
Catholic College show it can be done. These schools
have opted out of federal student loan programs, on
which nearly all colleges and universities depend, in
order to maintain their independence from government oversight through Title IX.146 In such situations, transitioning away from government funding
is a major decision and cannot be done without careful planning.
Reduce Oversight From Licensing or Accrediting Organizations. Sometimes religious organizations can avoid conflicts by shifting their activities in
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subtle ways. For example, religious schools that offer
counseling programs and religious organizations that
employ them may come to find the licensing standards too constraining. As noted above, Julea Ward
was expelled from her graduate counseling program
because her university said her religious convictions
violated the American Counseling Association’s code
of ethics. Faced with such challenges, an organization
should consider whether its ministries could be equally effective if the counselors limited themselves to
spiritual counseling, which is not subject to licensure.
Improve the Organization’s Ability to Claim
Religious Exemptions. For those conflicts that are
not easily avoidable, religious organizations should
work to improve their ability to claim crucial protections for religious liberty. As noted earlier, state and
federal law contain thousands of religious exemptions.147 The mission audit will help religious organizations identify the religious liberty protections
most relevant to their activities and identify ways
to reshape policies, practices, and documentation in
light of these protections. This section offers examples of what religious organizations can do in relation to some of the most broadly applicable religious
liberty exemptions.
Strengthen or Clarify the Organization’s Relationship to a Religious Tradition or Religious Authority. Many religious exemptions are only available
to organizations that have a strong relationship to
a larger religious body. For example, the “religious
employer” test under the federal contraception
mandate asks if an organization is an “integrated
auxiliary” of a church. Under Title VII and Title IX
of the federal Civil Rights Act, a religious organization may be eligible for an exemption if it can prove it
is “controlled by a religious organization.”
Religious organizations with ties to a specific
church or tradition should pay careful attention to
what courts focus on to decide who qualifies under
these and similar tests. Minor changes to corporate
documents—for example, allowing the denomination to appoint a few members to the organization’s
governing board—could make the connection more
clear. Catholic organizations should consider whether they are under the oversight of a bishop, religious
order, or an office within the Vatican. Parachurch
ministries and other entities that are not affiliated
with a larger religious body should consider whether
to align themselves with or place themselves under
the authority of a church or denomination.
20

Clarify the Organization’s Status as an “Expressive
Association.” Apart from the specific protections for
religious groups, the First Amendment also protects
expressive associations—groups that meet together
to express First Amendment rights like speech or
religious exercise. Cases cited in Section II show the
sorts of questions courts ask in deciding whether a
group counts as an expressive association. Religious
organizations should make sure their corporate documents and other literature competently and clearly
convey their expressive nature.
For many religious organizations, their expressive nature will be obvious. Other groups need to
take more care, especially ones that an outsider
might interpret as a mere social club, financial institution, or other secular entity. A religious organization should consider whether an outsider that looked
at its website or corporate documents would quickly recognize its message and its importance to the
organization’s self-understanding and activities.
Strengthen or Clarify the Organization’s MissionDriven Employment Criteria. Religious employers
generally hire at least some and often all employees according to mission. Doing so may sometimes
pose potential conflicts with federal, state, and local
employment non-discrimination laws. Therefore,
this is an area for careful scrutiny in the audit.
Once a religious organization has thought
through the connection between its mission and its
employment criteria, it can identify potential conflicts with non-discrimination laws. Most such laws
include exemptions that allow religious organizations, under some conditions, to select employees
that share the organization’s religious convictions
and can model these convictions for others.
The following list provides an overview of such
exemptions most relevant to religious employers.
Religious organizations should review this list and
then look to their documents and practices to see
what they can do to improve their ability to claim
these protections. Employers should make sure that,
if religious beliefs and conduct is a job requirement
for a given position, such standards are clear and
consistent at every stage of the employment process:
recruiting, interviewing, hiring, training, evaluating, promoting, disciplining, and terminating.
nn

Ministerial exception. For the reasons discussed
in Section II, the most powerful protection for religious employers may be the ministerial exception,
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rooted in the First Amendment’s Free Exercise
Clause and Establishment Clause. Although the
precise contours of this doctrine will continue
to be worked out in court decisions, the Supreme
Court determined in 2012 that the exception will
cover “those who serve in positions of leadership,
those who perform important functions in worship services and in the performance of religious
ceremonies and rituals, and those who are entrusted with teaching and conveying the tenets of the
faith to the next generation.”148 For those positions
that fall within this category, religious employers
should look for opportunities to emphasize the
leadership and teaching aspects of these positions,
and the religious prerequisites (if any) that accompany the entrance into such positions, both on
paper and in practice.
nn

nn

Bona fide occupational qualifications. Federal and most state employment discrimination
laws allow employers to make decisions on the
basis of religion or sex when these criteria serve
as BFOQ. Each organization should be clear about
which positions it believes fall in this category.
Documents should be specific about the necessary
religious credentials, convictions, conduct, and
background required for each position. The job
description and actual job tasks should support the
claim that someone without the right background
and religious commitments could not fill the post.
Title VII’s “religious organization” exemption. The previous two categories are somewhat narrow: in most organizations relatively
few employees qualify as “ministerial” and the
Supreme Court had cautioned that the BFOQ
exception is “extremely narrow.” On the other
hand, in many cases Title VII’s “religious organization” exemption can apply to every employee in
a religious organization.149
Title VII’s exemption for “religious organizations” invites courts to look at a variety of factors
in considering whether an employer is religious
enough to make religious-based employment
decisions. Religious organizations should consider the following:
nn

Do foundational documents state a religious
mission or purpose?

nn

nn

nn

nn

Is it owned, affiliated with, or financially supported by a formal religious organization such
as a church or synagogue?
Do the entity’s regular activities include prayer
or worship?
Do public materials identify the organization
as religious?
Does the organization charge market rates for
its goods or services?

The “religious organization” exemption applies
only to “the employment of individuals of a particular religion to perform work connected with
the carrying on by such corporation, association,
educational institution, or society of its activities.”150 Thus, whenever a religious employer
wishes to use religious criteria in hiring or evaluating an employee, the employer should consider
whether it would be clear to an outsider that the
employee’s work is connected to the organization’s religious identity and mission.
nn

nn

State and local exemptions. Each religious
organization should look for applicable state
and local employment discrimination laws and
should review each such law for religious liberty protections.
Schools may need to apply for a new Title IX
exemption. Religious schools must know whether they are subject to Title IX, whether they have
a Title IX religious exemption, and whether their
existing exemption is broad enough to cover the
Department of Education’s 2014 announcement
that Title IX now bans discrimination based on
gender identity.151 Because Title IX exemptions
are issue-specific, religious schools may decide to
apply for a new exemption on this issue.

Take Steps to Avoid Controversy. While evaluating the relevant religious liberty protections,
religious organizations should not overlook some
simple, practical things they can do to avoid controversy. Each religious organization should strive
to treat its employees well, communicate its religious identity effectively, and apply its moral standards consistently.
21


PROTECTING YOUR RIGHT TO SERVE:
HOW RELIGIOUS MINISTRIES CAN MEET NEW CHALLENGES WITHOUT CHANGING THEIR WITNESS

Treat Employees Fairly. It is an axiom of the medical profession that patients do not sue physicians
they like. The same could apply to the employeremployee relationship. For religious employers,
treating employees fairly is a moral imperative; it is
also a good risk-mitigation strategy. Employers can
avoid difficult and controversial employment issues
by being charitable and treating people well.
Communicate the Religious Identity Effectively. As
important as it is that outsiders be able to recognize
a group’s religious mission, it is even more important
that those who interact with the group see this mission and identity lived out in its day-to-day operations. Employees, volunteers, and those who receive
aid should all understand what drives the organization: its religious identity and its religious calling. It
is especially important that employees understand
the nature of the job they are asked to perform, what
the job requirements are, and how their performance
will be judged. Religious employers should use staff
meetings, retreats, and performance reviews to discuss the organization’s convictions and moral standards and how they apply to the workplace.
Apply Moral Standards Consistently. Religious
organizations have a hard time securing religious
exemptions when judges suspect that they have
not applied their religious convictions consistently.
Increasingly, what religious employers describe as
criteria deriving from their religious faith are seen
by critics and courts as sex discrimination: distinguishing between historic marriage and same-sex
relationships; teachings against contraception or
abortion; or requiring employees or students to
embrace that God made them male or female.
Facing such skepticism or hostility, religious
organizations should have documents to support
their argument that an employment action was
based on a moral teaching that applies to all employees, not only those in a protected class. Ideally, religious organizations will be prepared to prove that
they have a track record of applying their moral or
religious tests even-handedly.
Consider two Christian schools, each sued by a
former female teacher who was fired over sexual
conduct that violated the school’s morality clause.
In the Herx case, discussed in Sections I and II, a
Catholic school fired a female teacher for undergoing in-vitro fertilization treatments, but it had
not disciplined a male teacher who went to a strip
club for his birthday.152 The school was denied the
22

ministerial exception and Title VII exemptions and
the jury awarded the female $1.9 million.153
In another case, a Christian school in Memphis
released a teacher who had become pregnant outside
marriage. When the teacher alleged sex discrimination, the school demonstrated that it had terminated
at least four employees for premarital sex, male and
female, even when no pregnancy resulted.154 In light
of the school’s evidence, the trial court dismissed
the case and the court of appeals affirmed.155
Each religious organization should consider how its
confessional requirements might be interpreted and
how it would respond to hostile charges. Consistent
enforcement and better recordkeeping might prove
the difference between securing a religious exemption
and being placed at the mercy of an unsympathetic jury.
Improve Protections for Religious Liberty.
Today, interfaith coalitions are more important than
ever. Groups that have not worked together in the past
are cooperating in new and promising ways. Every
religious organization should look for ways to ally with
religious groups that share similar concerns to talk
about challenges facing religious organizations and
explore possible solutions. Religious organizations
should also build broad coalitions and work together
to educate policymakers, corporations, professions,
accrediting organizations, and the general public of
the need for better religious liberty protections.156
Religious organizations should also become more
involved in the associations that have oversight over
them—whether over the religious entity as a whole or
over individual programs or professionals. Religious
groups should send representatives to meetings and
look for opportunities to contribute and provide leadership. It is harder for people to cast religious organizations or individuals as bigots or bad actors when an
organization is in the room and has established itself
as a valuable, reasonable, contributing member of the
larger group.
Prepare to Withstand Challenges. Even with
the best planning, vulnerabilities will remain. After
adjusting documents, reforming policies, updating
employment practices, and taking other actions to
reduce risk and improve the chances of qualifying
for certain religious liberty protections, religious
organizations will still carry some risk. Some ministries will be more vulnerable than others.
Religious organizations must decide how they
will manage the risks and vulnerabilities they cannot eliminate. Sometimes the answer will be to shut
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down a program or reject a funding source. Many
religious organizations will prayerfully decide to
count the cost and stay the course, discerning that
there are worse things than being sued or stripped
of a government contract. Here, too, careful planning can help prepare for the future and model how
the ministry might continue to serve if it lost a lawsuit, license, accreditation, grant, contract, or perhaps even its nonprofit tax status. As part of the
mission audit, religious organizations should review
their insurance policies to understand when, and to
what extent, they will have coverage if they are sued
for adhering to religious convictions.157 This may
require contacting the insurer.

Conclusion

Undertaking a mission audit is a crucial task for
ministries and religious organizations today. Failure
to address the issues discussed here adequately and
in a timely manner can have enormous consequences for an organization’s ability to fulfill its calling.

This Special Report explains why organizations
should undertake an individual assessment that will
help identify challenges and religious liberty protections specific to their organization type and location
and then make adjustments to better protect the
group from challenges. While a thorough audit is a
time-intensive and resource-intensive process, such
planning is necessary as a matter of stewardship and
prudent leadership.
Religious organizations should carefully choose the
legal counsel that will guide them through this process. A thorough mission audit is best undertaken with
counsel that is familiar with religious organizations
and with religious liberty issues, as such familiarity
will help guide the organization through the complex
moral and practical options facing religious bodies.
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Appendix: Resources
Surveys of Relevant Laws

National Conference of State Legislatures, “Insurance Coverage for Contraception Laws,” February 2012,
http://www.ncsl.org/research/health/insurance-coverage-for-contraception-state-laws.aspx
(accessed September 24, 2015).
National Conference of State Legislatures, “State Religious Freedom Restoration Acts,” June 5, 2015,
http://www.ncsl.org/research/civil-and-criminal-justice/state-rfra-statutes.aspx
(accessed September 24, 2015).
National Conference of State Legislatures, “2015 State Religious Freedom Restoration Legislation,”
July 15, 2015, http://www.ncsl.org/research/civil-and-criminal-justice/2015-state-rfra-legislation.aspx
(accessed September 24, 2015).
National Conference of State Legislatures, “Discrimination Laws Regarding Off-Duty Conduct,” October
18, 2010, http://www.ncsl.org/documents/employ/off-dutyconductdiscrimination.pdf
(accessed September 24, 2015).
National Conference of State Legislatures, “State Employment-Related Discrimination Statutes,” July
2015, http://www.ncsl.org/documents/employ/Discrimination-Chart-2015.pdf (accessed October 19, 2015).
National Conference of State Legislatures, “Employment Discrimination Based on Sexual Orientation,”
February 6, 2014, http://www.ncsl.org/research/labor-and-employment/employment-discrimination-sexual-orientation.aspx (accessed September 24, 2015).
Guttmacher Institute, “State Policies in Brief: Insurance Coverage of Contraceptives” June 1, 2015,
http://www.guttmacher.org/statecenter/spibs/spib_ICC.pdf (accessed September 14, 2015).
Human Rights Campaign “Maps of State Laws & Policies,” http://www.hrc.org/state_maps
(accessed September 14, 2015).
Human Rights Campaign, “Municipal Equality Index 2014: A Nationwide Evaluation of Municipal Law,”
http://hrc-assets.s3-website-us-east-1.amazonaws.com//files/assets/resources/MEI-2014.pdf
(accessed September 14, 2015).
For a more comprehensive account of challenges to religious liberty, the Liberty Institute has published a
400-page e-book surveying “hostility to religion in America.” See Liberty Institute, Undeniable: The Survey
of Hostility to Religion in America (Plano, TX: The Liberty Institute, 2014),
https://www.libertyinstitute.org/file/LIB0914-LIB-Book-Contents-with-Index.pdf
(accessed September 14, 2014).

Resources from Religious Liberty Organizations

A number of religious liberty organizations have created templates and other materials that aim to help
religious organizations address some of these challenges identified in this Special Report:
nn

nn

nn
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Alliance Defending Freedom, “Protecting your Ministry,” http://www.alliancedefendingfreedom.org/
content/campaign/2014/church/SOGI-Handbook.pdf (accessed September 15, 2015).
Christian Legal Society, “Church Guidance for Same-Sex Issues,” http://clsnet.org/church-guidance-web
inar?erid=696813&trid=64a5d082-a4e9-498d-8243-75c03054fd48 (accessed September 15, 2015).
Liberty Institute, “Religious Liberty Audit,” https://www.libertyinstitute.org/audit
(accessed September 15, 2015).
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These same religious liberty organizations may also be able to provide religious organizations with some
volunteer legal help, either through staff attorneys or through networks of attorneys who have volunteered
to donate time pro bono.
nn

nn

nn

Alliance Defending Freedom, “Get Legal Help,” https://www.alliancedefendingfreedom.org/legal-help
(accessed September 15, 2015).
Christian Legal Society, “Referral Directory,” http://clsnet.org/referrals (accessed September 15, 2015).
Liberty Institute, “Request Legal Help,” https://www.libertyinstitute.org/take-action/request-legal
(accessed September 15, 2015).
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